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MEMORANDUM June 25, 2010
To: The Honorable Carolyn Maloney
Attention: Anna Cielinski
From: Sarah A. Lister (7-7320)
Scott Szymendera (7-0014)

Celinda Franco (7-7360)
Domestic Social Policy Division

Subject: Comparison of S. 1334 and H.R. 847; the James Zadroga 9/11 Health and
Compensation Act

This memorandum is in response to your request for a comparison of S. 1334 and H.R. 847; the James
Zadroga 9/11 Health and Compensation Act. This memorandum does not provide analysis of the
summarized provisions. Unless otherwise stated, all references to subtitles or sections refer to subtitles or
sections as would be established by this Act. Italics are used when needed for emphasis. Specifically, this
memorandum compares the following bills:

e S 1334, the James Zadroga 9/11 Health and Compensation Act of 2009, as introduced by
Senator Kirsten Gillibrand on June 24, 2009; and

e H.R. 847, the James Zadroga 9/11 Health and Compensation Act of 2010, as amended
and ordered to be favorably reported by the House Committee on the Judiciary (Titlell
only)* on July 29, 2009, and as amended and ordered to be favorably reported by the
House Committee on Energy and Commerce on May 25, 2010 (Title| only).?

Asyou requested, S. 1334 is used as the referent, meaning that this memorandum generally presents the
sections of S. 1334 in order, along with comparable House material that is not necessarily presented in
consecutive order by section number. All referencesto H.R. 847 in this memorandum refer to the bill as
ordered to bereported by the Committees on the Judiciary and on Energy and Commerce. The write-up of
each section of S. 1334 notes whether material in areated section of H.R. 847 is strictly comparable,

L A version of Title Il of H.R. 847 as ordered to be reported by the Judiciary Committeeis not publicly available. We have
prepared this memorandum using a version you provided to us on September 11, 2009.

2 Thisversion of Title | of H.R. 847 wasintroduced by Representative Henry Waxman on May 25, 2010 in the House Committee
on Energy and Commerce as an amendment in the nature of a substitute to the version of H.R. 847 forwarded to the full
committee by the Subcommittee on Health on March 16, 2010. During the committee mark-up, this amendment in the nature of a
substitute was further amended by adopted amendments introduced by Representatives Weiner, Engel, Stearns, and Burgess. A
copy of the amendment in the nature of substitute and al other amendments voted on during the committee mark-up can be found
on the website of the House Committee on Energy and Commerce,
http://energycommerce.house.gov/index.php?option=com_content& view=arti cle&id=2025:full-committee-markup-of-hr-847-
the-james-zadroga-911-health-and-compensati on-act-of-201& catid=141:ful | -committee& Itemid=85.

Congressional Research Service 7-5700 WWw.crs.gov



Congressional Research Service 2

and/or notes any key differencesin H.R. 847 in blue. We did not make note of minor differencesin
wording that did not appear to have any practical effect.

Introductory Material

S. 1334 Section 1, H.R. 847 Section 1. Short Title and Table of Contents

S. 1334 Section 2. Findings. H.R. 847 does not provide alist of findings.

Title I - World Trade Center Health Program

S. 1334, Section 101 and H.R. 847 Section 101 establish the World Trade Center (WTC) Health Program.
S. 1334 establishes the program as a new Title XXXI in the Public Health Service Act (PHSA). H.R. 847
establishes it asanew Title XXXI11 inthe PHSA. Sections in the bills (which reflect proposed new PHSA
sections) are summarized and compared below.

Subtitle A. Establishment of Program; Steering and Advisory
Committees

Establishment of World Trade Center Health Program

S. 1334, Section 3101(a) establishes the World Trade Center Health Program (the WTC Program) within
the Centers for Disease Control and Prevention (CDC), National Institute for Occupational Safety and
Health (NIOSH), to provide: (1) medical monitoring and treatment benefits to eligible emergency
responders and recovery and clean-up workers (including federal employees) who responded to the
terrorist attacks on the WTC in New York City (NYC) on September 11, 2001 (9/11); and (2) initial health
evaluation, monitoring, and treatment benefits to digible residents and other building occupants and area
workersin NY C who were affected by such attacks.

H.R. 847, Section 3301(a) establishes the World Trade Center Health Program (the WTC Program) within
the Department of Health and Human Services (HHS) to provide: (1) medical monitoring and treatment
benefits to eligible emergency responders and recovery and clean-up workers (including federal
employees) who responded to the terrorist attacks on the WTC in New York City (NY C) on September
11, 2001 (9/11); and (2) initial health evaluation, monitoring, and treatment benefits to digible residents
and other building occupants and area workers in NY C who were affected by such attacks.

S. 1334, Section 3101(b) and H.R. 847, Section 3301(b) provide that the WTC Health Program is to
include the following components:

e Medical monitoring for responders without any cost-sharing by the digible beneficiary,
including clinical examinations and long-term health monitoring for individuals who
werelikely to have been exposed to airborne toxins that were released as aresult of the
9/11 terrorist attacks on the WTC;

e |nitial health evaluation for community members (referred to assurvivorsin H.R. 847)
without any cost-sharing by the eligible beneficiary, including an evaluation to determine
eligibility for treatment;




Congressional Research Service 3

e Provision for responders and community members for follow-up monitoring, treatment
and payment, without any cost-sharing by the eligible beneficiary, for all medically
necessary health and mental health care expenses (including necessary prescription
drugs) of individuals with a WTC-reated health condition;

o Establishment of a program of outreach to potentially eligible individuals concerning the
benefits under thistitle

e Collection of health and mental health data on individuals receiving monitoring or
treatment benefits, using a uniform system of data collection; and

e Establishment of a research program on health conditions resulting from the 9/11 terrorist
attacks on theWTC.

S. 1334, Section 3101(c) and H.R. 847, Section 3301(c) provide that monitoring, treatment, and initial
health evaluation benefits shall be provided without any deductibles, copayments, or other cost sharing.

S. 1334, Section 3101(d) provides that in general, all costs of covered initial health evaluation, medical
monitoring, and treatment benefits for eligible individuals shall be paid for by the WTC Program, except
for any costs that are paid by a workers' compensation program or health insurance plan.

Payment for treatment of a WTC-related health condition that is work-related shall be reduced or
recouped by any amounts paid under a workers’ compensation law or plan for such treatment. This
requirement is waived for any such payment obligations of the City of New York, so long as the City has
complied with the matching requirement under Section 3106(a)(3). A WTC-rdated health condition is
considered work-related if: (1) it is diagnosed in an eligible WTC responder, or in an individual who
gualifies as an eligible WTC community member on the basis of being a rescue, recovery, or clean-up
worker; or (2) with respect to the condition, theindividual has filed and had established a claim under a
workers' compensation law or plan of the United States or a state, or other work-related injury or illness
benefit plan of the employer of such individual.

For digible beneficiaries who have health insurance coverage and have been diagnosed withaWTC-
related health condition that is not work-related, the WTC Program shall be a secondary payer of all
uninsured costs (such as co-pays and deductibles) related to services covered by the WTC program,
according to the authority used when Medicare s a secondary payer.® This provision does not require an
entity that provides monitoring and treatment under thistitle to seek reimbursement from a health plan
with which it does not have a contract for reimbursement.

H.R. 847, Section 3331(a-c) provides that in general, all costs of covered initial health evaluation,
medical monitoring, and treatment benefits for eigible individuals shall be paid for by the WTC Program,
except for any costs that are paid by a workers' compensation program or health insurance plan.

Payment for treatment of a WTC-related health condition that is work-related shall be reduced or
recouped by any amounts paid under a workers' compensation law or plan for such treatment. This
requirement is waived for any such payment obligations of the City of New York in any quarter in which
the City has made full payment of its obligation under Section 3331(d)(1)(A).

3 Social Security Act, Section 1862(b). See, also, CRS Report RL33587, Medicare Secondary Payer - Coordination of Benefits,
by Hinda Chaikind.
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For digible beneficiaries who have health insurance coverage and have been diagnosed with aWTC-
related health condition that is not work-related, the WTC Program shall be a secondary payer of all
uninsured costs (such as co-pays and deductibles) related to services covered by the WTC program,
according to the authority used when Medicare is a secondary payer. This provision does not require an
entity that provides monitoring and treatment under this title to seek reimbursement from a health plan
with which it does not have a contract for reimbursement.

No payment may be made for monitoring or treatment if, after July 2014, an individual does not have the
health insurance required under Section 5000A of the Internal Revenue Code of 1986 and is not exempted
from such requirement.

H.R. 847, Section 3331(e) provides that a WTC-related health condition is considered work-related if: (1)
it is diagnosed in an eligible WTC responder, or in an individual who qualifies asan eligible WTC
community member on the basis of being arescue, recovery, or clean-up worker; or (2) with respect to the
condition, the individual has filed and had established a claim under a workers' compensation law or plan
of the United States or a state, or other work-related injury or illness benefit plan of the employer of such
individual.

S. 1334, Section 3101(e)(1) and H.R. 847, Section 3301(e) require the WTC Program Administrator to
work with Centers of Excellence to establish a quality assurance program for medical monitoring and
treatment services provided by the WTC Program.

S. 1334, Section 3101(e)(2) requires the Administrator to establish a program, similar to that for the
Medicare program, to review WTC Program expenditures in order to detect fraud, duplicate billing, and
payments for inappropriate services.

H.R. 847, Section 3301(d) requires the HHS Inspector General to establish a program to review WTC
Program expenditures in order to detect fraud, billing errors, payments for inappropriate services, and
unreasonabl e administrative costs.

S. 1334, Section 3101(f) provides the WTC program shall be administered by the Director of NIOSH or
his or her designee.

H.R. 847, Section 3306(14) defines the WTC Program Administrator as an HHS official designated by
the Secretary of HHS for the purposes of administering the enrollment, benefit, and payer provisions of
the Act and the Director of NIOSH for all other purposes.

S. 1334, Section 3101(g) and H.R. 847, Section 3301(f) provide that the Administrator is required
annually, following each fiscal year, to report to Congress with respect to the operations of the WTC
Program, including the following information regarding each of the clinical programs for firefighters and
related personnel, other WTC responders, and WTC community members (referred to as survivorsin
H.R. 847):

1. thenumber of individuals who applied for certification under Subtitle B, and the number
who were certified;

2. thenumber of certified individuals who received medical monitoring and/or treatment
SErvices,

3. for thosetreated, the WT C-related health conditions for which they were treated;
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4. aprojected number of individuals who would be certified in the subsequent fiscal year
(and under H.R. 847, the succeeding 10-year period) ;

5. thecosts of initial health evaluation, monitoring, and treatment services provided in the
applicable fiscal year, and estimated costs for the subsequent fiscal year;

6. anestimate of the costs paid or reimbursed by workers' compensation plans, health plans,
or the City of New York;

7. administrative costs, including program support, data collection and analysis, and
research;

8. information on program performance and a list of Clinical Centers of Excelence and
other providers participating in the program;

9. asummary of new scientific reports or findings regarding WTC-related health effects;
and

10. alist of recommendations of the WTC Health Program Scientific/Technical Advisory
Committee, and actions by the Administrator in response.

S. 1334, Section 3101(h) and H.R. 847, Section 3301(g) provide that the Administrator shall promptly
notify the Congress if the number of certifications of eligible WTC responders, or of eligible WTC
community members (referred to as “survivors’ in H.R. 847), reaches 80% of the certification limits for
either group.

S. 1334, Section 3101(i-j) provides that the Comptroller General shall report to Congress regarding the
costs of the monitoring and treatment programs provided under this title, not later than three years after
enactment and the City of New York may make recommendations to the Administrator on ways to
improve the monitoring and treatment programs under this title for both eligible WTC responders and
eligible WTC community members.

H.R. 847, Section 3301(h) requires the Administrator to engage in ongoing outreach and consultation
with relevant stakeholders, including the Steering Committees and the Advisory Committee regarding the
implementation and improvement of programs under this title.

World Trade Center Health Program Scientific/Technical Advisory Committee

S. 1334, Section 3102 requires the Administrator to establish the WTC Health Program
Scientific/Technical Advisory Committee (the Advisory Committee), subject to the Federal Advisory
Committee Act, to review scientific and medical evidence and make recommendations to the
Administrator on additional WTC Program digibility criteria and additional WTC-rdated health
conditions. Establishes committee membership, and requirements for meetings and public reporting. The
Advisory Committee shall continuein operation during the period in which the WTC Programisin
operation. Authorizes the appropriation of such sums as may be necessary, up to $100,000, for each fiscal
year beginning with FY20009.

H.R. 847, Section 3302(a) requires the Administrator to establish the WTC Health Program
Scientific/Technical Advisory Committee (the Advisory Committee), subject to the Federal Advisory
Committee Act, to review scientific and medical evidence and make recommendations to the
Administrator on additional WTC Program digibility criteria and additional WTC-related health
conditions. Establishes committee membership, and requirements for meetings and public reporting. The
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Advisory Committee shall continue in operation during the period in which the WTC Programisin
operation.

World Trade Center Health Program Steering Committee

S. 1334, Section 3103(a) and H.R. 847, Section 3302(b)(1) require the Administrator to establishaWTC
Responders Steering Committee and a WTC Community Program Steering Committee (referred to as the
Survivors Program Steering Committeein H.R. 847) for the purpose of facilitating the coordination of
medical monitoring and treatment programs.

S. 1334, Section 3103(b)(1) provides the following membership of the WTC Responders Steering
Committee:

Members of the WTC Monitoring and Treatment Program Steering Committee in
existence the day before enactment of the Act;

A representative of the following: the Police Commissioner of the City of New York;
Department of Health, City of New York; and another agency of the City of New York,
selected by the Mayor, which had a large number of non-uniformed workers who
responded to theterrorist attack on the WTC; and

Three digible WTC responders such that digible WTC responders constitute half of the
members of the Steering Committee.

H.R. 847, Section 3302(b)(2)(A) provides the following membership of the WTC Responders Steering
Committee:

Members of the WTC Monitoring and Treatment Program Steering Committee in
existence the day before enactment of the Act;

Representatives of the following: Centers of Excelence providing servicesto WTC
responders; labor organizations representing firefighters, police, other New York City
employees, and WTC recovery and clean-up workers; and New York City, with one
selected by the Police Commissioner, one by the Health Commissioner, and one by the
Mayor.

S. 1334, Section 3103(b)(2) provides the following membership of the WTC Community Program
Steering Committee:

Members of the WTC Environmental Health Center Community Advisory Committeein
existence the day before enactment of the Act;

Eleven representatives of the affected populations of residents, students, area workers,
and other community members, nominated by the WTC Environmental Health Center
Community Advisory Committee. This group must reflect the broad and diverse affected
population and no organization may have more than one representative in this group.

Medical Director and Executive Director of the WTC Environmental Health Center;

Three physicians representing Bellevue Hospital Center, Gouverneur Healthcare
Services, and EImhurst Hospital Center, nominated by the New York City Health and
Hospitals Corporation;
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o Five specialists with expertise in treating non-responder WTC diseases, nominated by the
New York City Health and Hospitals Corporation; and

o Representative of the Department of Health and Mental Hygiene of the City of New
York.

Nominations made by the WTC Environmental Health Center Community Advisory Committee and the
New York City Health and Hospital s Cor poration must be made within 60 days of enactment of the Act
and the Administrator must appoint members of the WTC Community Program Seering Committee within
90 days of enactment of the Act.

H.R. 847, Section 3302(b)(2)(B) provides the following membership of the WTC Survivors Program
Steering Committee:

e Members of the WTC Environmental Health Center Survivor Advisory Committee in
existence the day before enactment of the Act;

o Representatives of: Centers of Excellence providing services to survivors; affected
population of residents, students, and area and other workers; survivors receiving services
and organizations advocating on their behalf; and New York City.

S. 1334, Section 3103(b)(3) and H.R. 847, Section 3302(b)(2)(C) provide that each steering committee
may recommend, if approved by a majority of committee members, additional members to the committee.

S. 1334, Section 3103(b)(4) provides that a vacancy on a steering committee shall befilled by the steering
committee, subject to the approval of the Administrator, provided that:

e For the Responders Steering Committee the membership includes representatives of the
responders and each Clinical Center of Excellence and Coordinating Center of
Excdlence, and that responders make up half of the committee; and

e For the Community Members Steering Committee the membership includes
representatives of eligible community members and each Clinical Center of Excellence
and Coordinating Center of Excellence, and that all nominations are made in accordance
with the provisions in the Act.

Thereis no comparable provisionin H.R. 847.

S. 1334, Section 3103(b)(5) provides the rules regarding the selection of chairs and co-chairs of the
steering committees.

Thereis no comparable provisionin H.R. 847.

S. 1334, Section 3103(c-e) provides that each steering committee must meet at |east four times per year,
with at least two such meetings being joint meetings with the other committee to facilitate information
sharing; that the steering committees are not subject to the Federal Advisory Committee Act; and that the
committees shall operate at long as the program is in operation.

Thereis no comparable provisionin H.R. 847.
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Community Education and Outreach

S. 1334, Section 3104 requires the Administrator to establish a program to provide education and
outreach regarding services available under the WTC Program. The program shall include the
development of a public website, phone information services, outreach materials, meetings with
potentially eligible populations, the use of culturally and linguistically diverse content, and the use of
community partnerships with groups experienced in conducting outreach.

H.R. 847, Section 3303 requires the Administrator to establish a program to provide education and
outreach regarding services available under the WTC Program. The program shall include the
development of a public website, phone information services, outreach materials, meetings with
potentially eligible populations, and the use of culturally and linguistically diverse content.

Uniform Data Collection

S. 1334, Section 3105 requires the Administrator to provide for the uniform collection, analysis and
reporting of data, consistent with applicable privacy requirements, on the utilization of monitoring and
treatment benefits provided throughout the WTC Program (regardless of their place of residence or the
location at which services are provided), the prevalence of WTC-rdated health conditions, and the
identification of new WTC-related health conditions. Clinical Centers of Excellence shall collect and
report such data to the corresponding Coordinating Center of Excellence for analysis. The data collection
and analysis must be conducted in a manner that protects the confidentiality and privacy of health
information.

H.R. 847, Section 3304 requires the Administrator to provide for the uniform collection, analysis and
reporting of data, consistent with applicable privacy requirements, on the utilization of monitoring and
treatment benefits provided throughout the WTC Program (regardless of the location at which services are
provided), the prevalence of WTC-reated health conditions, and the identification of new WTC-related
health conditions. The administrator must also provide for the integration of this data into the monitoring
and treatment programs. Clinical Centers of Excellence shall collect and report such data to the
corresponding Data Center for analysis. The data collection and analysis must be conducted in a manner
that protects the confidentiality and privacy of health information. The administrator shall provide for
collaboration between the Data Centers and the WTC Health Registry.

Centers of Excellence

S. 1334, Section 3106(a)(1-2) requires the Administrator to establish, by entering into contracts, Clinical
Centers of Excdlence and Coordinating Centers of Excellence.

Clinical Centers of Excellence shall provide: monitoring, initial health evaluation, and treatment benefits
under subtitle B; outreach activities and benefits counseling to digible individuals; translational and
interpretive services for eligible individuals, if needed; and collection and reporting of data to the
corresponding Coordinating Center.

Coordinating Centers of Excellence shall provide: data analysis and reporting to the Administrator;
development of initial health evaluation, medical monitoring, and treatment protocols for WTC-related
conditions; coordination of outreach activities; criteria for the credentialing of providers in the national
clinical network, to be selected by the Administrator based on their experience with WTC-related health
conditions; and coordination and administration of the activities of the steering committees.
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H.R. 847, Section 3305(a) requires the Administrator to establish, by entering into contracts, Clinical
Centers of Excdllence and Data Centers.

Clinical Centers of Excellence shall provide: monitoring, initial health evaluation, and treatment benefits
under Subtitle B; outreach activities and benefits counseling to digible individuals; translational and
interpretive services for eligible individuals, if needed; and collection and reporting of data to the
corresponding Coordinating Center.

Data Centers shall provide: data analysis and reporting to the Administrator; development of initial health
evaluation, medical monitoring, and treatment protocols for WTC-related conditions; coordination of
outreach activities; criteriafor the credentialing of providersin the national clinical network, to be
selected by the Administrator based on their experience with WTC-related health conditions; and
coordination and administration of the activities of the steering committees.

In carrying out the development of monitoring, evaluation, and treatment protocols, the Data Center shall
engage in discussions across the WTC Health Program to guide treatment approaches.

A contract with a Data Center shall require the Data Center to make any data collected available as
provided in the CDC/ATSDR Policy on Releasing and Sharing Data. Contracts with Clinical Centers or
Data Centers may be class-specific and may be in the form of a cooper ative agreement.

S. 1334, Section 3106(a)(3) providesthat in order for New York City, any agency or Department thereof,
or the New York City Health and Hospitals Corporation to qualify for a contract for the provision of
monitoring and treatment benefits and other services under this section, New York City (NYC) isrequired
to contribute a matching amount of 20% of the amount of covered monitoring or treatment services
provided to eligible individuals under the three programs established under Subtitle B of this Act. The
matching amount shall be reduced by any payment made by NY C, its agencies, or departments under a
workers' compensation plan or other work-related injury or illness benefit plan for covered treatment
benefits. The matching amount is limited to a total of $250 million over any 10-year period.

H.R. 847, Section 3331(d) providesthat in order for any funds to be disbursed from the World Trade
Center Health Program Fund, New York City must enter into a contract with the Administrator under
which New York City agrees to pay, for each calendar quarter in fiscal years 2012 through 2020, an
amount equal to 10% of total WTC Health Program costs for that quarter.

New York City’s contribution may not be paid with federal funds, paid before the enactment of the Act, or
paid with money used to satisfy a judgment or settlement related to injuries or illnesses arising out of the
terrorist attack on the WTC on September 11, 2001.

If New York City fails to make its contribution on time, the amount of its contribution will accrue interest
at the rate (determined by the Administrator) based on the average yield to maturity, plus 1 percentage
point on certain bonds issued by New York City. The federal government will have the authority to
recover amounts owed in the same manner that payments made under Title X V111 of the Social Security
Act are recovered.

S. 1334, Section 3106(b)(1) defines Clinical Centers of Excellence as: (1) the Fire Department of the City
of New York (FDNY) or its contractors, for its employees and others as defined (FDNY employees may
also be served at other Clinical Centers); (2) for other eligible WTC responders, whether or not they
reside in the New York metropolitan area (as defined), the Mt. Sinai-coordinated consortium (as defined
in Section 3108), Queens College, State University of New York at Stony Brook, University of Medicine
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and Dentistry of New Jersey, and Bellevue Hospital; (3) for WTC community members, whether or not
they reside in the New York metropolitan area, the WTC Environmental Health Center at Bellevue
Hospital and such hospitals or other facilities, including, but not limited to, those within the New York
City Health and Hospitals Corporation, as identified by the Administrator; and (4) for all digible WTC
responders and community members, such other hospitals or other facilities as areidentified by the
Administrator, but the Administrator shall limit the number of these additional Clinical Centers to ensure
that they have adequate experience in the treatment and diagnosis of identified WTC-related health
conditions.

H.R. 847, Section 3305(b)(1)(A) defines a Clinical Center of Excellence as a center that meets the
following requirements:

e Usesan integrated approach to providing services to WTC responders and survivors;

e Hasexperiencein caring for WTC responders and survivors, or includes providers trained
pursuant to Section 3313(c);

e Employs healthcare staff with expertise in, at minimum: occupational medicine,
environmental medicine, trauma-related psychiatry and psychology, and social services
counseling; and

e Medts other requirements set by the Administrator.

S. 1334, Section 3106(b)(2) defines Coordinating Centers of Excellence as: (1) for the FDNY program,
the Fire Department of the City of New York; (2) for other eligible WTC responders, the Mt. Sinai-
coordinated consortium; and (3) for WTC community members, the WTC Environmental Health Center
at Bellevue Hospital.

H.R. 847, Section 3305(b)(2) defines a Data Center as a center that the Administrator determines has the
capacity to carry out the responsibilities of a Data Center.

S. 1334, Section 3106(b)(3) and H.R. 847, Section 3305(b)(2) providethat Clinical Centers of Excellence
and Coordinating Centers of Excellence (referred to as Data Centers in H.R. 847) are termed
corresponding if they serve the same population.

S. 1334, Section 3106(c) provides that Clinical or Coordinating Centers are entitled to payment to carry
out required activities. Centers shall be reimbursed for required or contracted non-monitoring and non-
treatment costs (such as outreach and data collection activities) as follows:

e Inthefirst year of the program, for the FDNY Clinical Center and Clinical Centers
serving other eligible responders, $600 per treatment participant, and $300 per
monitoring participant; and for subsequent years, rates as revised by the Administrator to
reflect medical care inflation.

e For Clinical Centers serving WTC community membersin New York, in thefirst year of
the program: for eligible participants in a medical treatment program enrolled at a non-
hospital-based facility, $600 per participant; and, for those enrolled at a hospital-based
facility, $300 per participant. For subsequent years, rates are as revised by the
Administrator to reflect medical care inflation.

e For other Clinical Centers and other providers not described above, and Coordinating
Centers, rates to be set by the Administrator.
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The Administrator shall conduct areview of rates before the end of the third contract year, and may, by
rule, modify rates, beginning in the fourth contract year. Thereafter, the Administrator shall conduct
periodic reviews of rates, and may make modifications accordingly. The Comptroller General shall review
the Administrator’s determinations regarding fair and appropriate reimbursement for program services.

H.R. 847, Section 3305(c) provides that the Administrator shall reimburse a Clinical Center of Excellence
for its fixed infrastructure costs at arate negotiated by the Centers and the Administrator.

S. 1334, Section 3106(d) provides that the Administrator may not enter into a contract with a
Clinical Center of Excellence unless it agrees to do the following:

e Establish aformal mechanism for consulting with and receiving input from
representatives of responders and survivors,

e Coordinate monitoring and treatment under the Act with routine medical care;
e Callect and report data to the corresponding Coordinating Center of Excellence;
e Havein place safeguards against fraud that are satisfactory to the Administrator;

e Treat or refer for treatment all individuals who are enrolled or eligible and who present
themselves for treatment;

e Havein place safeguards to protect personal medical information;
e Useamounts paid for infrastructure costs, only for infrastructure expenses,
e Mest all other requirements of this title, including implementing regulations.

H.R. 847, Section 3305(b)(1)(B) provides that the Administrator may not enter into a contract with a
Clinical Center of Excellence unlessit agrees to do the following:

e Establish aformal mechanism for consulting with and receiving input from
representatives of responders and survivors;

e Coordinate monitoring and treatment under the Act with routine medical care;
e Collect and report data to the corresponding Data Center;

e Havein place safeguards against fraud that are satisfactory to the Administrator, in
consultation with the HHS Inspector General;

o Treat or refer for treatment all individuals who are enrolled or eligible and who present
themselves for treatment;

e Havein place safeguards to protect personal medical information;
e Useamounts paid for infrastructure costs, only for infrastructure expenses,

e Utilize health care providerswith occupational and environmental medicine expertise to
conduct physical and mental health assessments, in accordance with established
protocols;

e Communicate with responders and survivorsin appropriate languages and conduct
outreach to stakeholder groups; and

e Meet al other requirements of thistitle, including implementing regulations.




Congressional Research Service 12

The Administrator shall ensure continuity of care between providers and Clinical Centers of Excellence or
health providers in the national network.

S. 1334, Section 3106(e) provides that for any program under this Title for which NY C contributes
matching funds, NY C shall have theright to, independently but in coordination with the Administrator;
(A) inspect or otherwise evaluate the quality, appropriateness, and timeliness of services provided under
contract; and (B) audit and inspect any books and records of any Clinical or Coordinating Center that
pertain to services provided or expenditures made utilizing NY C funds. The Administrator shall enter into
a memorandum of understanding with NY C, setting forth the terms and conditions of how such
inspections and audits shall be carried out, to include provisions requiring that any such audits will be
donein a manner to protect the confidentiality of program participants and in accordance with the Health
Insurance Portability and Accountability Act of 1996 and other applicable federal and state medical
confidentiality requirements.

Thereis no comparable provisionin H.R. 847.

Entitlement Authorities

S. 1334, Section 3107 provides that for payment for initial health evaluation, monitoring, and treatment
services under Subtitle B, and the costs of non-treatment and non-monitoring activities under Section
3106, the Act provides a permanent and indefinite appropriation. That is, it would authorize the payment
of funds without further legislative action (i.e., without separate enactment of budget authority in a
subsequent appropriations act). Moreover, the total amount of payments would not be limited to a specific
dollar amount. Such an appropriation is referred to as direct spending, or mandatory spending. However,
payment by the Administrator for the processing of claims under thistitle islimited to the amounts
provided in advance in appropriations acts.

Thereis no comparable provision in H.R. 847. However, H.R. 847, Section 3351, summarized later in
this memorandum, would establish the World Trade Center Health Fund, with specified annual
appropriations from FY 2011 through FY 2020, to finance benefits, administrative costs, and other
activities authorized under the WTCHP.

Definitions

S. 1334, Section 3108 and H.R. 847, Section 3306 provide definitions for Title l. Among other
definitions, both bills refer to the September 11, 2001 terrorist attack and crash sites as including the
WTC site, aswell at the Pentagon and Shanksville, Pennsylvania sites.
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Subtitle B. Program of Monitoring, Initial Health Evaluations, and
Treatment

Part 1 - For WTC Responders

Identification of Eligible WTC Responders and Provision of WTC-Related
Monitoring Services

S. 1334, Section 3111 and H.R. 847, Section 3311 define eligibility criteriafor eligible WTC responders,
provide an application and certification process, set limits on the number of eligible participants, and
describe available monitoring benefits. The sections of the two bills are generally similar. Some key
differences are noted as appropriate.

A currently identified responder isanindividual who has been identified as digible for medical
monitoring under the arrangements between NIOSH and the consortium coordinated by Mt. Sinai
hospital, or between NIOSH and the Fire Department of New York City (FDNY).

A responder who meets current eligibility criteria isan individual who meets one of the following
conditions:

e For FDNY and associated persons:

e was amember, active or retired, of the FDNY who participated in at least one day in
the rescue or recovery effort at Ground Zero, the Staten Island land fill, or the NYC
Chief Medical Examiner’s Office during the period between September 11, 2001 and
July 31, 2002; or

e isasurviving immediate family member of an FDNY member, retired or active, who
was killed at the WTC on September 11, 2001, and who received any treatment for a
WTC-related mental health condition on or before September 1, 2008.

e For law enforcement, rescue, recovery, and clean-up workers:

e worked or volunteered in rescue, recovery, or clean-up services in lower Manhattan
below Canal &., the Staten Island land fill, or the barge loading piers, for at least 4
hours between September 11 and September 14, 2001, for at least 24 hours between
September 11, 2001 and September 30, 2001, or for at least 80 hours between
September 11, 2001 and July 31, 2002;

e wasamember, active or retired, of the Police Department of New York City (NYPD)
or the Port Authority of New York and New Jersey Police, and participated in rescue,
recovery, or clean-up services in lower Manhattan below Canal St., the Staten Island
land fill, or the barge loading piers, for at least 4 hours between September 11, 2001
and September 14, 2001,

e was amember, active or retired, of the NYPD or the Port Authority of New York and
New Jersey Palice, and participated in rescue, recovery, or clean-up services at
Ground Zero, the Staten Island land fill, or the barge loading piers for at least one day
between September 11, 2001 and July 31, 2002

e was amember, active or retired, of the NYPD or the Port Authority of New York and
New Jersey Palice, and participated on-site in rescue, recovery, debris clean-up, or
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related services in lower Manhattan (south of Canal St.) for at least 24 hours between
September 11, 2001, and September 30, 2001;

e was amember, active or retired, of the NYPD or the Port Authority of New York and
New Jersey Police, and participated in rescue, recovery, or clean-up servicesin lower
Manhattan below Canal St. for at least 24 hours between September 11, 2001 and
September 30, 2001 or for at least 80 hours between September 11, 2001 and July 31,
2002;

e was an employee of the Office of the Chief Medical Examiner of New York City
involved in the examination and handling of human remains from the WTC attacks,
or other morgue worker who performed similar functions, between September 11,
2001 and July 31, 2002,

e was aworker in the Port Authority Trans-Hudson Corporation (PATH) tunnel for at
least 24 hours between February 1, 2002 and July 1, 2002; or

e was a vehicle maintenance worker who was exposed to debris from the former WTC
while working on vehicles contaminated by airborne toxins from the September 11,
2001 attacks during work between September 11, 2001 and July 31, 2002.

e Inaddition, H.R. 847 provides that aresponder meets current eigibility criteriaif he
or she, asamember of afireor police department (whether fire or emergency
personnel, active or retired), worked for arecovery or cleanup contractor, or was a
volunteer; and performed rescue, recovery, demolition, debris cleanup, or other
related services at the Pentagon or Shanksville, Pennsylvania sites of the terrorist-
related aircraft crash of September 11, 2001, during the period beginning on
September 11, 2001, and ending on the date on which the cleanup of the site was
concluded, as determined by the Administrator, so long as the Administrator
determines, in consultation with the Advisory Committee, that such individual is at
increased risk of developing a WTC-rdated health condition as a result of such
exposure.

A responder who meets modified eligibility criteria isan individual who performed rescue, recovery, or
cleanup services in the“New York City disaster area’ (as defined in Subtitle A) in response to the
September 11, 2001, attacks on the WTC, regardless of whether such services were performed by a state
or federal employee or member of the National Guard; and who meets digibility criteria established by
the WTCHP Administrator in consultation with the WTC Scientific/Technical Advisory Committee
established by the legislation.

Thereis no application fee. Responders previously identified as eligible under the current consortium
arrangements (i.e., currently identified responders) are deemed eligible and need not apply. (S. 1334
requires the Administrator to certify these individuals within 60 days of enactment. H.R. 847 requires the
Administrator to enroll themin the program not later than July 1, 2011.) The WTC responder program is
limited to 15,000 new digible responders under S. 1334, or 25,000 new €eligible responders under H.R.
847 (for which, in both cases, no more than 2,500 may be certified based on modified ligibility criteria),
in addition to currently identified responders. The Administrator shall not deny certification unless
individual digibility criteria have not been met, or the WTC responder program limit has been met. Under
S. 1334, the cap (i.e., 15,000 newly €ligible responders) may be raised by the Administrator, according to
aformula, if program costs under this title are less than 90% of costs previously estimated by the
Congressional Budget Office. The Administrator shall review applications in the order received, make a
determination regarding applications within 60 days of their filing, and, when making such a
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determination, certify that the individual is digible. H.R. 847 does not contain a comparable provision
regarding adjustment of the cap.

H.R. 847 prohibits digibility for benefits under the WTC Health Program to any individual who ison a
terrorist watch list maintained by the Department of Homeland Security (DHS), and requires the
Administrator to consult with DHS to determine, before enrollment, if an individual is on such list.

The monitoring benefit (which is available to digible responders, but not to family members) is defined
asinitial health evaluation, clinical examinations, and long-term health monitoring and analysis, to be
provided by the FDNY, the appropriate Clinical Center, or other providers designated for eligible
individuals outside New York.

Treatment of Eligible Responders for WTC-Related Health Conditions

S. 1334, Section 3112 and H.R. 847, Section 3312 define a WTC-related health condition, for which
eligible responders may receive benefits, as:

an illness or health condition for which exposure to airborne toxins, any other hazard, or any other
adverse condition resulting from the September 11, 2001, terrorist attacks on the World Trade Center,
based on an examination by a medica professional with experience in treating or diagnosing the
medical conditions included in the applicable list of identified WTC-related health conditions, is
substantially likely to be a significant factor in aggravating, contributing to, or causing theillness or
hedlth condition,...;

or

amental health condition for which such attacks, based on an examination by a medical professional
with experience in treating or diagnosing the medical conditions included in the applicable list of
identified WTC-related health conditions, issubstantially likely be asignificant factor in aggravating,
contributing to, or causing the condition, ....

Eligible responders may receive treatment benefits for health conditions described in the first paragraph
above. Eligible responders and, under specified conditions, immediate family members of firefighters
who were killed as aresult of the attack on the WTC, may also receive mental health treatment benefits
for conditions described in the second paragraph above.

An identified WTC-related condition is one of many listed aerodigestive or mental health conditions for
which coverage of medically necessary treatment will be provided, so long as it is determined that any
such health condition (or conditions) in a given eligible responder isWTC-related. S. 1334 includes
muscul oskeletal conditions on the list of identified WTC-related conditions. H.R. 847 lists these
muscul oskeletal conditions, but provides that they would only be covered if an eligible responder began
receiving treatment for them on or before September 11, 2003. In addition, under listed mental health
conditions, S. 1334 includes “V codes,” which involve treatments not specifically related to psychiatric
disorders, such as marital problems and parenting problems. H.R. 847 would not provide services for V
code conditions.

The determination of whether the terrorist attacks on the WTC were substantially likely to be a significant
factor in aggravating, contributing to, or causing an individual’siliness or health condition shall be made
based on an assessment of the individual’s exposures resulting from the terrorist attacks, and the type and
timing of symptoms. Exposures and symptoms shall be evaluated through the use of standardized,
population appropriate questionnaires approved by the NIOSH Director, and assessed, diagnosed and
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documented by a medical professional with experience in treating or diagnosing medical conditions
included on the list of identified WT C-related health conditions.

The Administrator may by regulation add additional identified WTC-related health conditions, such as
cancer, to thelist for eigible WTC responders. The bills differ in the required procedures for
promulgating such regulations. Key provisions and differences are as follows:

e S. 1334 includes a provision requiring the Administrator to periodically assess whether
scientific evidence suggests that aform or forms of cancer should be added to the list of
WTC-related conditions, and containing specific requirements regarding public
involvement and, if appropriate, rulemaking. H.R. 847 does not require the Administrator
to make periodic assessments regarding the addition of cancer or any other conditions to
thelist, although he or she is authorized to do so.

e Both bills authorize the Administrator to carry out procedures to add additional
conditions (including cancers) to the list through rulemaking. S. 1334 requires
consultation with the Advisory Committee prior to publication of a proposed rule. Thisis
not required under H.R. 847.

e Both bills providefor petitioners to request the addition of new conditions to the list,
although the procedures differ somewhat between the two hills.

e S. 1334 states that program coverage for any conditions added by regulation shall apply
upon the effective date of such regulation, and not retroactively. H.R. 847 is silent on this
matter.

If aphysician at aClinical Center that is providing monitoring benefits for an eligible WTC responder
determines that the responder has an identified WTC-related health condition, and that the condition in
that individual is WT C-related, the physician shall promptly transmit that determination and supporting
evidenceto the Administrator. Such determinations shall be reviewed by the Administrator or his or her
designee, and the Administrator shall provide certification of coverage for the condition unless he or she
determines that the responder’s condition is not an identified WT C-related health condition, or that it was
not WTC-rdated in that individual. Upon the Administrator’s certification of coverage, the WTC Program
shall provide for payment for medically necessary treatment for such condition. Otherwise, the
Administrator shall provide a process for the appeal before an administrative law judge of determinations
in which certification is denied.

If aphysician at aClinical Center that is providing monitoring benefits for an eligible WTC responder
determines that a responder has aWT C-related health condition that is not an identified WTC-related
health condition, the physician shall promptly transmit that determination and supporting evidence to the
Administrator. The Administrator shall certify such condition unless he or she determines it not to be an
identified WTC-reated health condition, or not WTC-related in that individual. Upon the Administrator’s
certification of coverage, the WTC Program shall provide for payment for medically necessary treatment
for such condition. An appeals process is provided if such condition is not certified. Similar certification
(including review by a physician pand) and appeals processes are provided to certify that a condition that
is not listed as an identified WT C-related health condition is nonetheless WT C-related in a given
individual. S. 1334 explicitly provides for review of appeals by an administrative law judge. H.R. 847
does not explicitly requirethis. H.R. 847 provides that when considering an appeal, the Administrator
may not certify an individual’s coverage for a condition for which the Administrator has previously
published a decision not to include such condition on the list, but individuals certified based on such
condition before such publication would remain entitled to benefits. S. 1334 is silent on this matter.
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The determination of whether treatment is medically necessary for a WTC-rdated health condition shall
be made by physicians, considering treatment protocols established under this section, generally accepted
standards of medical practice, and other factors. The Administrator may, upon review of claims, withhold
payment for treatment that he or she determines is not medically necessary. The Administrator shall
provide a process for the appeal of such a determination. S. 1334 requires that a physician panel with
appropriate expertise hear such appeals. H.R. 847 requires that standards for determining medical
necessity in the provision of services, the conduct of appeals, and related matters, be promulgated through
regulation. Covered treatment services include physician services, diagnostic and laboratory tests,
inpatient and outpatient prescription drugs, inpatient and outpatient hospital services, and other medically
necessary treatment. The Administrator may cover necessary and reasonabl e transportation and related
expenses for medically necessary treatment, involving travel of more than 250 miles.

WTC responders who are currently receiving treatment but have not yet been evaluated for eligibility or
enrolled in the monitoring program shall continue to receive treatment services while such application is
pending. (H.R. 847 requires that a process for this must be established through rulemaking.) S. 1334
provides that non-emergency inpatient hospital services for conditions (in eigible individuals) that have
not been certified as WTC-related are not covered unless they are pre-approved as medically necessary,
according to procedures to be established by the Administrator. H.R. 847 is silent on this matter.

Except for pharmaceuticals, the Administrator shall remburse costs for medically necessary treatment for
WTC-related health conditions according to the payment rates that would apply under the Federal
Employees Compensation Act. The Administrator shall establish a program to pay for medically
necessary outpatient prescription pharmaceuticals prescribed for WTC-related health conditions through a
specified competitive bidding process to award contracts to outside vendors. The Administrator may
select a different vendor to servethe FDNY responder program, if he or she deems it necessary and
beneficial. For any treatment services not covered above, S. 1334 allows the Administrator to designate a
reimbursement rate for each such service, and H.R. 847 requires that this be done through rulemaking.

H.R. 847 allows the Administrator to modify payment amounts and methodologies in order to improve
the quality of services provided to all éigibleindividuals (including responders and survivors) in the
WTC Health Program. S. 1334 is silent on this matter.

The Administrator shall set rates to reimburse the costs of medical monitoring and initial health
evaluation services provided under this title. (Under H.R. 847, this must be done through rulemaking.) S.
1334 explicitly provides that the Administrator may enter into arrangements with other government
agencies, insurance companies, or other third-party administrators to provide for timely and accurate
processing of claims under this section.

The Coordinating Centers/ Data Centers shall develop medical treatment protocols for the treatment of
WTC-related health conditions, which are subject to approval by the Administrator under specified
conditions.

“ Payment for transportation and related expenses is made in the same manner as per regulations implementing Section 3629(c)
of the Energy Employees Occupationa 1llness Compensation Program Act of 2000 [42 U.S.C. § 7384t(c)].
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Part 2. Community/Survivor Program

Identification and Initial Health Evaluation of Eligible WT'C Community Members/
Survivors

S. 1334, Section 3121 defines WTC community members who are eligible for services under the WTCHP.
H.R. 847, Section 3321 refers to these individuals as WTC survivors. Both sections establish a process for
determining the eigibility of individuals to receive an initial screening and health evaluation to determine
the presence of a WTC-rdated health condition and the possible need for follow-up services, including
treatment. The bills approach this process in somewhat different ways.

Both bills define eligible community members/survivors to include individuals currently receiving
treatment at the WTC Environmental Health Center; individuals who meet the same specified criteria
regarding locations of residence, work, or schooling under specified time frames; and individuals meeting
other criteria that the Administrator may establish. S. 1334 refers to these individuals as digible WTC
community members. H.R. 847 refers to them as screening-eligible WTC survivors. The Administrator
may not modify digibility criteria after enrollment has reached 80% of established program limitsin
either the responder program or the community program, discussed below.

The Administrator, in consultation with the Coordinating Centers, shall establish an application process to
determine the eligibility of individuals for benefits in the community/survivor program, and certify those
found digible. Thereis no application fee. (Individuals currently receiving treatment are not required to
apply, and the Administrator must provide certification to these individuals within 60 days of enactment.)
The Administrator shall review applications in the order received, make a determination regarding
applications within 60 days of their filing, and, when making such a determination, certify that the
individual is eigible. The Administrator shall not deny certification unless individual eigibility criteria
have not been met, or the WTC community/survivor program limit (below) has been met. An individual
who is determined not to be eligible shall have an opportunity to appeal such determination before an
administrative law judge.

Individuals who are digible or screening-eligible are entitled to a single initial health evaluation, provided
through a Center of Excellence according to protocols to be developed, in order to determine digibility
for follow-up and treatment services. Under S. 1334, the Administrator is to certify an individual’s
eligibility for screening, monitoring, and treatment benefits through a single certification process. Under
H.R. 847, if screening-eligible WTC survivors are certified for additional services pursuant to the health
evaluation, the Administrator must provide a separate certification, upon which an individual is termed
certified-eligible and is entitled to follow-up monitoring and treatment services.

Under S. 1334, the WTC community program is limited to 15,000 new certified community members, in
addition to those currently receiving benefits, and the Administrator must report to Congress if he or she
determines that the number of individuals digible to be certified is likely to exceed this limit. Under H.R.
847, the limit for new certified digible survivorsis 25,000. (Thereis no limit for screening-€eligible
survivors.) The Administrator is required to also limit certifications of certified eligible survivors in order
to assure that individuals may be certified to receive services throughout the funded life of the program
(i.e, through FY2020). Also, under H.R. 847, Section 3301, the Administrator has a similar requirement
to notify Congress if the number of certified eligible survivors reaches 80% of the 25,000 limit.

H.R. 847 prohibits digibility for benefits under the WTC Health Program to any individual who ison a
terrorist watch list maintained by the Department of Homeland Security (DHS), and requires the
Administrator to consult with DHS to determine, before enrollment, if an individual is on such list.
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Follow-up Monitoring and Treatment of Certified Eligible WTC Community
Members for WTC-Related Health Conditions

S. 1334, Section 3122 and H.R. 847, Section 3322 establish that, in general, treatment of WTC-related
health conditions shall be provided to certified eligible WTC community members/survivors in the same
manner that such provisions apply to the treatment of WT C-related health conditions for eligible WTC
responders. The bills list a number of identified WTC-related health conditions for community

member s/survivors, including aerodigestive and mental health conditions, but not including

muscul oskel etal conditions as listed for the responder program. The Administrator may add new
conditions to the list for the community program in accordance with the process established for the
responder program.

In addition, under listed mental health conditions, S. 1334 includes “V codes,” which involve treatments
not specifically related to psychiatric disorders, such as marital problems and parenting problems. H.R.
847 would not provide services for V code conditions under either the responder or the survivor
programs.

Follow-up Monitoring and Treatment of Other Individuals with WTC-Related Health
Conditions

S. 1334, Section 3123 and H.R. 847, Section 3323 establish that follow-up monitoring and treatment
services shall be provided (through the community or survivor program, respectively) to individuals who
are not responders and who do not meet the certification criteria for the community/survivor program, for
any such individual who is diagnosed at a Clinical Center with an identified WT C-related condition for
WTC community members/survivors. Services for such individuals shall be comparable to those provided
for eligibleresponders, and provided regardless of location or residence. The Administrator shall limit the
total amount of benefits provided to such individualsin a given fiscal year.

Under S. 1334, program payments for this section may not exceed $20 million for FY2009, and, for
subsequent fiscal years, that amount adjusted by the annual percentage increase in the medical care
component of the Consumer Price Index for All Urban Consumers.® Under H.R. 847, program payments
for this section may not exceed $5 million for the last quarter of FY 2011, $20 million for FY2012, and for
subsequent fiscal years, the FY 2012 amount adjusted by the annual percentage increase in the medical
care component of the Consumer Price Index for All Urban Consumers.

Part 3. National Arrangement for Benefits for Eligible Individuals Outside New York

Nationwide Network

S. 1334, Section 3131 and H.R. 847, Section 3313 require the Administrator to establish a nationwide
network of health care providers to provide benefits to digible individuals who reside outside the New
York metropolitan area (as defined), near such individuals areas of residence. Any provider participating
in this network shall: meet required criteria for credentialing; follow required monitoring, initial health
evaluation, and treatment protocols; collect and report program data; and meet such fraud, quality
assurance, and other requirements as the Administrator establishes. Eligible individuals who reside

® See Bureau of Labor Statistics, “Consumer Price Index,” http://www.bls.gov/cpi/.
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outside the New York metropolitan area may also receiveinitial health evaluation, monitoring, and
treatment benefits through any Clinical Center.

In addition, H.R 847, Section 3313 specifies applicable fraud control provisions in Sections 1128 through
1128E of the Social Security Act, which provide, among other things, for civil and criminal penalties. It
also authorizes the Administrator to provide, including through contracts, for training and technical
assistance for health care providers participating in the program network. S. 1334 does not contain these
two provisions.

Subtitle C. Research Into Conditions

Research Regarding Certain Health Conditions Related to the September 11 Terrorist
Attacks

S. 1334, Section 3141 requires the Administrator to develop aresearch program on physical and mental
health conditions that may be related to the 9/11 terrorist attacks (and, if needed, on their diagnosis and
treatment), in consultation with the WTC Advisory Committee and steering committees, and subject to
applicable privacy and human research subjects protections. The research program shall include
epidemiologic studies on WTC-related conditions, including controlled studies on specified less-exposed
populations. The Administrator shall report annually to Congress regarding the research program. The
Administrator may support the continuation and expansion of research that was initiated before the date
of the enactment of this title. The appropriation of $15 million is authorized for each fiscal year, in
addition to any other authorizations of appropriations that are available for such purpose.

H.R. 847, Section 3341 contains provisions that arelargely similar, although it does not authorize
appropriations for the research program. However, H.R. 847, Section 3351 provides that from the WTC
Health Program Fund established by that section, not more than the following amounts may be expended
for research activities; $3.75 million for the last calendar quarter of FY2011; $15 million for FY2012; and
for each subsequent fiscal year, a specified increase based on the consumer priceindex for all urban
consumers. In addition, (1) research would not be limited to WTC-related conditions, but could also
include conditions related to the attacks on the Pentagon and in Shanksville, PA; and (2) consultation by
the Administrator would be required only with the Scientific/Technical Advisory Committee.

Subtitle D. Programs of the New York City Department of Health and
Mental Hygiene

World Trade Center Health Registry

S. 1334, Section 3151 requires the Administrator to extend and expand the arrangements in effect as of
January 1, 2008, with the NY C Department of Health and Mental Hygiene that provide for theWTC
Health Registry. The appropriation of $7 million is authorized for each fiscal year to carry out this section.

H.R. 847, Section 3342 is a comparable provision, except that it does not contain an authorization of
appropriations. However, H.R. 847, Section 3351 provides that from the WTC Health Program Fund
established by that section, not more than the following amounts may be expended for the Registry; $1.75
million for the last calendar quarter of FY2011; $7 million for FY2012; and for each subsequent fiscal
year, a specified increase based on the consumer price index for all urban consumers.
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Mental Health Service Grants

S. 1334, Section 3152 authorizes the Administrator to make grants to the NY C Department of Health and
Mental Hygieneto provide mental health services to address mental health needs relating to the 9/11
terrorist attacks on the WTC. The appropriation of $8.5 million is authorized for each fiscal year to carry
out this section.

H.R. 847 does not contain a comparable provision.

World Trade Center Health Fund

H.R. 847, Subtitle D, also contains Section 3351, which would establish the World Trade Center Hedlth
Fund (the Fund) to finance benefits, administrative costs, and other activities authorized under the
WTCHP proposed by Title | of the legislation.

The Fund under H.R. 847 would be authorized from the last quarter of FY 2011 through FY 2020, and
would be financed by capped mandatory federal spending and contributions from New York City. The
federal spending cap would equal the lesser of 90% of actual program spending or annual spending limits
provided in the legislation. Over the 10-year life of the program, the maximum federal spending from the
Fund would be $4.59 hillion and the maximum contribution from New York City would be $511 million,
for atotal of $5.1 billion. The annual federal limits are as follows: $71 million for the last calendar
guarter of FY2011; $318 million for FY2012; $354 million for FY2013; $382 million for FY2014; $431
million for FY2015; $481 million for FY2016; $537 million for FY2017; $601 million for FY2018; $672
million for FY2019; and $743 million for FY2020.° The annual amounts for agiven year, and the total
amounts, would be less than the maximum authorized amounts if program costs for a given year were
lower. Authorization of federal appropriations into the Fund would sunset after FY 2020. H.R. 847 also
stipulates maximum amounts that may be spent each year on certain specified program activities.

New York City would be required to enter into a contract with the WTCHP to pay its required share of
program costs, and no money could be released from the Fund unless New York City has entered into
such a contract. New York City would be charged interest, in a manner specified in the legislation, if it
fails to make its contributions to the Fund on time. Provided New York City is making its required
contributions to the Fund, the city would not be liable to pay for services provided by the WTCHP to its
employees through city workers' compensation or line-of-duty injury programs.

Thereis no strictly comparable provisionin S. 1334. S. 1334, Section 3107, described earlier in this
memorandum, states that for payment for initial health evaluation, monitoring, and treatment services,
and the costs of non-treatment and non-monitoring activities, the Act provides a permanent and indefinite
appropriation, and authorizations of appropriations are provided within some additional sections of the
bill. In addition, S. 1334, Section 3106(a)(3), described earlier in this memorandum, provides for a
required 20% match by New York City for monitoring and treatment services provided under the
WTCHP.

® These annual limits, along with the corresponding New Y ork City contributions, are presented in Table A-2 in the Appendix of
CRS Report R41292, Comparison of the Current World Trade Center Medical Monitoring and Treatment Program and the
World Trade Center Health Program Proposed by Titlel of H.R. 847, by Scott Szymenderaand Sarah A. Lister.
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Title II. September 11 Victim Compensation Fund of
2001

S. 1334 and H.R. 847, Title 11 would re-open the September 11 Victim Compensation Fund, which was
established by 49 U.S.C. § 40101 note, and which was closed to new claims as of December 22, 2003. It
would add new categories of beneficiaries and set new filing deadlines. In particular:

Definitions
S. 1334 and H.R. 847, Section 201 amends statutory definitions to include:

e “contractor and subcontractor” defined as any general contractor, construction manager,
prime contractor, consultant, or any parent, subsidiary, associated or allied company,
affiliated company, corporation, firm, organization, or joint venture that participated in
debris removal at any 9/11 crash site. The definition excludes any entity with a property
interest in the WTC on September 11, 2001 (9/11), including the Port Authority of New
York and New Jersey, whether fee simple, leasehold or easement, direct or indirect.

e “debrisremoval” defined as rescue and recovery efforts, removal of debris, cleanup,
remediation, and response during the immediate aftermath of the terrorist-related aircraft
crashes of 9/11.

e ‘“immediate aftermath” defined as any period beginning with the terrorist-related aircraft
crashes of 9/11, and ending on August 20, 2002;

e “9/11 crash site’ defined as: (1) the WTC site, Pentagon site, and Shanksville, PA site;
(2) the buildings or portions of buildings destroyed as a result of the 9/11 aircraft crashes;
(3) any area contiguous to a site of such crashes that the Special Master determines are
sufficiently closeto the site so that there was a demonstrable risk of physical harm
resulting from the impact of the aircraft or any subsequent fire, explosions, or building
collapses; and (4) any areardated to, or along, routes of debris removal, such as barges
and Fresh Kills.

Extended and Expanded Eligibility for Compensation

S. 1334 and H.R. 847, Section 202(a) requires that the eligibility claim form for compensation benefits be
amended to also request information from claimants, or representatives of decedents, concerning physical
harm or death resulting from debris removal related to the 9/11 aircraft crashes.

S. 1334 and H.R. 847, Section 202(b) provides new deadlines for claims related to physical harm or death
from debris removal at the crash sites that would extend from the date on which the regulations are
updated to reflect the provisions of this Act and ending on December 22, 2031.

S 1334 and H.R. 847, Section 202(c) establishes timing requirements for claims filed during the extended
filing period. Specifically, individuals or arepresentative for the deceased can file a claim during the
following periods:

e Incasesthat the Special Master determines the individual knew, or reasonably should
have known, that they had suffered physical harm at a 9/11 crash site or as aresult of
debris removal, and the individual knew or should have known before the original
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deadlinefor filing a claim, the deadlinefor filing would be up to two years after the date
specified in the bill (90 days after enactment); and

e Incasesthat the Special Master determines the individual first knew, or reasonably
should have known, on or after the date specified in the bill (90 days after enactment), the
filing deadlineis up to two years after the date the Special Master determines the
individual first knew, or should have known, that they had suffered a harm from debris
removal related to the 9/11 aircraft crashes.

This subsection further provides that individuals are permitted to file a claim during the extended filing
period only if:

e Theindividual was treated by a medical professional for suffering from a physical harm
as described within a reasonable time from the date of discovering the harm; and

e Theindividua's physical harmis verified by contemporaneous medical records created
by or at the direction of the medical professional who provided the medical care.

The subsection specifies that the date referred to in this section is the deadline for the promulgation of
updated regulations for claims related to debris removal, 90 days after enactment.

S. 1334 and H.R. 847, Section 202(d) makes a technical amendment adding that claimants can include
individuals who were present at any other 9/11 aircraft crash sites at the time, or in theimmediate
aftermath, of the 9/11 aircraft crashes.

S. 1334 and H.R. 847, Section 202(e) amends the eligibility requirements for claimants to include
individuals who suffered physical harm resulting from debris removal.

S. 1334 and H.R. 847, Section 202(f) requires individuals or personal representatives filing a claim for
compensation related to 9/11-crash site debris removal to waive their right to file a civil action or be party
to such an action in any federal or state court for damages sustained as the result of the 9/11 terrorist
attacks. Individuals who are a party to a civil action are prohibited from submitting a claim during the
basic extension period provided under the bill (two years after the date updated regulations are
promulgated) unless they withdraw from such action within 90 days of the promulgation of updated
regulations. Similarly, individuals who are a party to acivil action are prohibited from submitting a claim
under the extended filing deadline provided under the bill (the period between the promulgation of
updated regulations and December 22, 2031) unless they withdraw from such action within 90 days of the
promulgation of updated regulations.

In addition, individuals who were a party to a civil action, withdrew from such an action in order to
submit a claim for compensation, and were found ineligible, are permitted to “reinstitute’ such action
without prejudice during the 90-day period after their ineligibility determination.

Requirement to Update Regulations

S. 1334 and H.R. 847, Section 203 requires the Special Master to update the regulations originally
promulgated for the 9/11 Victims Compensation program to reflect the changes made by this Act within
90 days of enactment.
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Limited Liability for Certain Claims

S. 1334 establishes specific limits for the liability of all claims and actions related to physical harm or
death from debris removal, including those claims or actions previously resolved, currently pending, and
that may be filed through December 22, 2031. These claims can include compensatory damages,
contribution or indemnity, or any other form or type of relief arising from or related to debris removal
filed against the City of New York any entity (including the Port Authority of New York and New Jersey),
with a property interest in the WTC on September 11, 2001, and any contractors and subcontractors. The
liability limits may not exceed the sum of the following, as applicable:

The amount of funds of the WTC Captive Insurance Company, including the cumulative
interest;

The amount of all available insurance identified in schedule 2 of the WTC Captive
Insurance Company’s insurance policy;

The amount that is the greater of the City of New York’s insurance coverage or $350
million, not including any of the amounts related to the WTC Captive Insurance
Company (specified above);

The amount of all available liability insurance coverage maintained by any entity,
including the Port Authority of New York and New Jersey, with any property interest in
the WTC on September 11, 2001; and,

The amount of all available liability insurance coverage maintained by contractors or
subcontractors.

H.R. 847, Section 204 is the same except it provides that the liability limits may not exceed the sum of
thefollowing, as applicable:

The amount of funds of the WTC Captive Insurance Company, including the cumulative
interest;

The amount of all available insurance identified in schedule 2 of the WTC Captive
Insurance Company’s insurance policy;

As it relates to the limitation of liability of the City of New York, the amount that is the
greater of the City of New York’s insurance coverage or $350 million, not including any
of the amounts related to the WTC Captive I nsurance Company (specified above);

As it relates to the limitation of liability of any entity, including the Port Authority of New
York and New Jersey, with any property interest in the WTC on September 11, 2001, the
amount of all available liability insurance coverage maintained by any entity; and,

As it relates to the limitation of liability of any contractor or subcontractor, the amount
of all available liability insurance coverage maintained by contractors or subcontractors
on September 11, 2001.

S. 1334 and H.R. 847, Section 204 establish the priorities for payments awarded to plaintiffs of these
claims or actions. Claim payments are to be made, until the funds of each payer are exhausted, in the
following order, as may be applicable:

From funds in the WTC Captive Insurance Company or the WTC Captive Insurance
Company’s insurance policy;
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e Fromfunds available through the City of New York’s insurance coverage, the greater of
the City of New York’s insurance coverage or $350 million;

e Fromfunds available through liability insurance coverage maintained by entities with a
property interest in the WTC on September 11, 2001; and

e Lastly, from funds available through liability insurance coverage maintained by
contractors and subcontractors on September 11, 2001.

In addition, the Act specifies that any party to aclaim or action related to harms from debris removal can
either file an action for a declaratory judgment for insurance coverage or bring a direct action against the
insurance company involved.

S. 1334 provides an exception to the liability limits established by the bill for claims or actions based on
conduct that is held to be intentionally tortious in nature or to acts of gross negligence or other such acts,
to the extent that punitive damages are awarded as aresult of such conduct or acts. H.R. 847 does not
contain a comparable provision.

Limitations on Funding and Attorneys’ Fees

S. 1334, Title 11 does not establish an aggregate limit on compensation provided under the program, or on
compensation of attorneys’ fees.

In contrast, H.R. 847, Section 205 amends Section 406 of the Air Transportation Safety and System
Stabilization Act to limit the total compensation payments provided under Title 11 to $8.4 billion. The
limit would apply to claims for compensation filed on or after the date on which updated regulations are
promulgated, asrequired under Section 203 of the bill.

Notwithstanding any contract, H.R. 847, Section 205 also establishes a limit for the amount a claimant’s
representative would be allowed to charge an individual for legal services rendered in connectionto a
claim. Under this section, attorneys’ fees would be limited to not more than 10% of an award madefor a
claim filed under Title 1. However, the bill provides an exception for attorneys feesrelated to claims
made on behalf of individuals who filed a lawsuit in the Southern District of New York prior to January 1,
2009. In these cases, if the claimant’s representative believes in good faith that the 10% limit would not
provide adequate compensation for a substantial amount of legal services already rendered on behalf of
the claimant, the representative could apply to the Special Master for greater compensation. The Special
Master is authorized to use his or her discretion to award an amount in excess of the 10% limit to provide
reasonable compensation for legal services rendered. The bill further provides that the Special Master’s
attorneys' fee awards would befinal, binding, and not subject to appeal.




